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THE NExT Task: WHo Is MentaLLy RETARDED?

Iy 113 MARCUS
n Jume 210, e UL Supreme Court held dist aur soci.
etil stamcmis of decency have evehved 1o the point
that we conskler exeaniion a crucd and urmisual prir
iglument for somcene wl i3 metally retardesd, The
Bl dlerision in Atk v Firginda is clearly a mil esicae
In e conet’s death penalty jursprodence, 1§ was
abn, however, a recogmition of an objective ety
Most peephs in this counay, inclicdivg alont teo-
thirds of the popubston in T, appose cooouling
menbly relarced people.

Exemplzyg the: mentally retarded from exearion makes sense
far (e same reason we esesngl chilfren, Peopke affliccad il mmen-
iy retarelation, i the court oabed:

frequenily Enow the dilferenos between fght sl weang
anif are compesend o stand Wl Becase af their impalr-
ments, however, by cefinition they have diminished
capacilies i understand and peooes information, o oo
i, b Zhstract o mistikes and bearn fram expe
ricres, s g in logical reasaigng, o contrd impals-
e, arul £ anderstand e resclions of others.

The same is true of children, which s wiw when 2 Gvearold
<hild] Ledngzs bis ther’s man s selioal and kifls o clissmiate we el
Tiem diifferenthy from 2 adull whe commits the same act, although
hoth planned dee shealing and Enew & was wrong when thex did il
The cE=pasily in reatment is ool beesed o an otherwise acbiicry cri-
terion of chrenological age; it bs prendsed on e recopmition thar
punishing sooreane 7= if they were possesed of mvernge adult intel
ligremce:, when they are al, is cocessive and ceuel

Tienss of thenissmds of homicides oo in this couniry every yesr,
yelanly o small fraction are proseouted as capitad offezses, Mental
relandatice :fflids a small perceitage of the population, soimew ey
betwern 1 percent and 3 percent, While there & mo eddenoe that
meptally retarded peophke are any nsare Beely to cnmage in ciimina
woncect than odheers, the St Qe meptalhy retarded prenple hae
diminished copscities o defers] themzohes, cesisl supgestive
aulfar covreive Inlerrsgalions, and aszslet Owsir counse] sugresis
that they are af grenter risk of being wronghy comvicted. The “specinl
risk of wrongil coevudion” wis oo of the eni=te mlicnaes o
Atiws for exempting the mentally retarded from copitad purishment,
suillive @t sy it should come ns m surpize i B sccarrenoe e
mwencal refardatica within Texns pelsons — smd an Tees' death mv
— is =Euhily higgher than 8 is in Fee soviely

Sl wo are deadime with o zeall fewtion of the pepalaii i o
sl fraction of preseciticns Since 1952, Teos has bl the rotion
in eeculions — we bave exoouted 274 pecalks, more than dires
limnbes a8 ey st second-plice Visgini, which has executbed 85 pon-
18 in Ay sz tinve period. Tesns™ tocal woirk] be rediocd by anly
s preople, e v know of, bl Tesns banned e practos of e
culing mentally retarded people, Thus, Athtes wall hardly end cagital
purishiment i 1his <tate ag we Eoaw il

toanctheless, some sl are comvinced the shy i fallirggy snel e
criminal eourts will sen be brought oo gekaling halk by & food of
frivolnas pefitions from deatl roe prisorers caimang 1o be e
B retarded. The trulb is, bewewnr, that starting with Geonsda in
L83, inany slates —and the federal government —banned the exe
euin af the mentally retarded, and the criminal jusiios sysiems in
those Jursdictions lkvas mansged 1o pereevese,

Thal pa commentabor [ have read bas poineed to 8 jrsdiclion in
which a ban againel executing menlally retarde] prope posed any
problae with (he ardery administestion of the denth pesaly &= Bosi
kel due to the Lot st i 35 simply mot that dfGault t dingmose
eneirtal vetarelation, ds the Supreme Court nntesd, while the statuse
ry defmiliomns of mencal retardsation seond the natan are ol ilent.
cal, they “generaly confurm” to those of the Armedoin Pavchiaic
Aasacialion {APA) and the Americim Associgtion of Mentad
FRetardation (AAME). Texas already has 2 legal definitian of mental
relardston, kxabed in the Health and Sy Code, which abse eai-
tarms b these of the APA and AAME, A diagmoss of cwental relir
dtion, by definiSan, is based in part on alecize aritern that mank-
fest bedare (e g of 18, so mentsd petardation & not s condidan diat
2 bex faked

This & col to say (Bt there is o denger of expensive, iivolous
Bigatian. Take, for example the case of Johnny Faul Peary. In 1965,
witen Penry was Wvears abl, thee state of Texas declared him efigi-
bile five axlividssion i the State School for e Mentally Retarded. He
v later pdmibied {o an insStution that was limited, by stale by, 1o
people cortified a5 mestally meinrded by the Boosd of Tesxas Siole
Hoapites e Spescial Schools, When be was 15, the state of Texss
amrvenl for, and obtzined, a disangzzal of @ theft charge agairst him
beemuse ks 1O was werilied as belng 45, bn a competency hearing
iz 1890, the prosecisor staled that he vl deseribe Penry 2 prob-
ably miklly menially cetardesd, Finaly, dee U5 Siepreme Court has
writtzn Ot Penry is mentally petardesl

Mow the slabe of Texas sos Penry B ned eestally melarded.
Perlusps e was cures an death row or e has been outwiiting o
sle’s diwlors, mentl health professicants and techers siner sy
10 Az of this writing, Perry = in the midde af his 1hird senlencimgs
tmizil. Decaise be studs conviched of capitad smurder, there are aoly
bwo nptinns: fife or death. One af thase options wes s dliminaled
Ly Ihe Supreme Coard, which was a very neld passibility before bis
rial evein slaried,

The current P ezed alsa defines the nev ek Gvwing aur Taw-
makera. sl s ol busw b fgure out wlss is imeniziy relarded —
wi alealy lenow how b do dat steard, we peed (o ensct legish.
Lt ensures relishle determinations will b aace before neoug
Iy speigls S00000 o 5300000 06 (he seial proveeding= thl
aocongeeny i deqth penalty ral, andye o laler deternie the defeng
clant was ireligille for the centh penaly: T
1
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